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1. STATUTES — CONSTRUCTION — THE TRIAL COURT’S ORDER DI-
RECTING DISCLOSURE WAS NOT CONTRARY TO THE INTENT OF THE
FREEDOM OF INFORMATION ACT. — The appellate court considered
the intent of the legislature as stated in the Act; the appellate court’s
declarations that where intent is doubtful, privacy must yield to
openness; and that the information requested was not among the
Act’s exceptions, and found that the trial court’s order directing
disclosure was not contrary to the intent of the Freedom of
Information Act. :

2. RECORDS — FREEDOM OF INFORMATION ACT — INFORMATION
NOT PROTECTED BY ORDER OR RULE OF COURT DOES NOT COME
WITHIN THE EXCEPTION TO THE ACT FOUND IN ARK. CODE ANN. §
25-19-105(b)(8) (1987). — Where the appellate court found no
order or rule by the trial court similar to the one in Arkansas
Newspapers, Inc. v. Patterson, 281 Ark. 213, 662 S.W.2d 826
(1984), the disclosures requested were not protected by the excep-
tion to the Freedom of Information Act found in Ark. Code Ann. §
25-19-105(b)(8) (1987).
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3. RECORDS — FREEDOM OF INFORMATION ACT — EXCEPTIONS TO
THE ACT DO NOT INCLUDE LITIGATION FILES MAINTAINED BY
ATTORNEYS REPRESENTING STATE AGENCIES, AND THERE IS NO
EXCEPTION BASED UPON THE ATTORNEY-CLIENT RELATIONSHIP. —
There is no exception to the Freedom of Information Act for
litigation files maintained by attorneys representing state agencies,
nor is there an exemption or exception to the Act based upon the
attorney-client relationship.

4. STATUTES — FREEDOM OF INFORMATION ACT — A PARTY ENTI-
TLED TO INFORMATION PURSUANT TO THE ACT INCLUDES A CORPO-
RATION. — The appellate court found that the overall intent of the
Act was toinclude a corporation doing business in this state as being
a party entitled to information pursuant to the Act.

5. RECORDS — FREEDOM OF INFORMATION ACT — WHERE THE
APPELLEE WAS NOT A COMPETITOR WITH THE APPELLANTS IN
BUILDING STATE HIGHWAYS, THE EXCLUSION FOUND IN ARK. CODE
ANN. § 25-19-105(b)(9) (1987) WAS NOT APPLICABLE. — Where
the appellee was not a competitor with the appellants in building
state highways, the exemption found in Ark. Code Ann. § 25-19-
105(b)(9) (1987) was not applicable since the exclusion was clearly
intended to prevent competitors from obtaining information about
others secking the same type of work or furnishing material to the
state. .

6. CONSTITUTIONAL LAW — STANDING — WHERE APPELLANTS CHAL-
LENGED THE ACT AS DISCRIMINATORY AGAINST NONCITIZENS, BUT
ASSUCHIT WOULD NOT BE APPLIED TO THE APPELLANTS’ DISADVAN-
TAGE, THE APPELLANTS DID NOT HAVE STANDING TO CONTEST THE
1SSUE. — Where the appellants’ argument was based upon the
allegation that the Act was discriminatory against noncitizens, but
as such it would not be applied to the appellants’ disadvantage; the
appellants did not have standing to contest the issue.

Appeal from Pulaski Circuit Court; Perry V. Whitmore,
Judge; affirmed.

Thomas B. Keys, Charles Johnson, and Ted Goodloe, for
the appellants.

Zachary D. Wilson, for the appéllee.

JouN 1. PURTLE, Justice. On June 19, 1987, the Pulaski
Circuit Court issued an order directing the appellants to reveal
certain information to appellees, Hope Brick Works, Inc., under
the Freedom of Information Act. The appellants argue seven
points for reversal: (1) the appellee’s demand for the Highway
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Department’s appraisals abuses the intent of the Freedom of
Information Act; (2) the Highway Department’s real estate
appraisals are protected by rule of the court; (3) the working
papers, correspondence, and unpublished memoranda of state
attorneys are exempt from disclosure under the Freedom of
Information Act; (4) under the attorney-client privilege the
Highway Department’s appraisals are exempt from disclosure;
(5) Hope Brick Works, Inc., is not a “citizen” within the meaning
of the Freedom of Information Act; (6) the release of the
Highway Department’s appraisals to Hope Brick Works, Inc.,
will give a department’s competitor an unfair advantage; and (7)
the Arkansas Freedom of Information Act is in violation of the
privileges and immunities clause. We find none of the appellants’
arguments to be persuasive and affirm the order of the trial court
directing the appellants to make this information available to the
appellee.

The facts in this case reveal that the Highway Department
was in the process of relocating a highway and needed land owned
by the appellee. Prior to the condemnation suit being filed, the
appellee requested copies of all opinions of qualified real estate
appraisers that formed the basis for the Highway Department’s
offer to purchase the appellee’s land. The Highway Department
responded by enclosing two sheets from two separate appraisals
which disclosed monetary breakdowns for the estimated amounts
of compensation they were willing to offer for the appellee’s
property. However, the department refused to submit the under-
lying documents—the comparable sales, interviews with land-
owners, and appraisers’ notes—contending that these documents
were not subject to disclosure under the Freedom of Information
Act. The appellee then filed this suit which resulted in the order
directing the Highway Department to reveal the information.

The controlling statutes in this case are Ark. Code Ann. §§
25-19-101 et seq. (1987). The information in this case was sought
by the appellees pursuant to § 25-19-105(a) which requires that
“all public records shall be open to inspection and copying by any
citizen of the state of Arkansas during the regular business hours
of the custodian of the records.” Pursuant to Ark. Code Ann. §
25-19-103(1), “all records maintained in public offices or by
- public employees within the scope of their employment shall be
presumed to be public records.”
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Appellants’ first argument for reversal is that the appellee’s
demand for the Highway Department’s appraisals is an abuse of
the intent of the Freedom of Information Act. Ark. Code Ann. §
25-19-102 (1987) declares the intent of the Act as follows:

It is vital in a democratic society that public business be
performed in an open and public manner so that the
electors shall be advised of the performance of public
officials and of the decisions that are reached in public
activity and in making public policy. Toward this end, this
chapter is adopted, making it possible for them, or their
representatives to learn and report fully the activities of
their public officials.

We spoke to the same issue in Ragland v. Yeargan, 288 Ark. 81,
.W.2d 23 (1986), when we stated:

We conclude that the objectives of the FOIA are such that
whenever the legislature fails to specify that any records in
public domain are to be excluded from inspection, or is less
than clear in its intendments, then privacy must yield to
openness and secrecy to the public’s right to know the
status of its own affairs. We hold, therefore, that the
burden of confidentiality rests on the legislation itself, and
if the intention is doubtful, openness is the result.

The ten legislative exceptions to the disclosure requirements of
the Freedom of Information Act are listed in Ark. Code Ann. §
25-19-105 (1987) as follows:

(1) State income tax returns;
(2) Medical, scholastic, and adoption records;

(3) The site files and records maintained by the Arkansas
Historic Preservation Program and the Arkansas Archeo-
logical Survey;

(4) Grand jury minutes;

(5) Unpublished drafts of judicial or quasi-judicial opin-
ions and decisions;

(6) Undisclosed investigations by law enforcement agen-
cies of suspected criminal activity;
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(7) Unpublished memoranda, working papers, and corre-
spondence of the Governor, legislators, Supreme Court
Justices, and the Attorney General; ‘

(8) Documents which are protected from disclosure by
order or rule of court;

(9) Files which, if disclosed, would give advantage to
competitors or bidders; and

(10) Other similar records which by law are required to be
closed to the public.

[1] Reading the intent as stated by the legislature, consid-
ering our declarations in Ragland, and noting that the Act’s
exceptions do not include the information requested, we are of the
opinion that the order directing disclosure was not contrary to the
intent of the Act.

[2] The second argument is that the information was
protected by rule of the court as set forth by the eighth exception
above. The type of protection offered by this exception is
represented in the case of Arkansas Newspapers, Inc. v. Patter-
son, 281 Ark. 213, 662 S.W.2d 826 (1984), where we discussed
the trial court ordering a written pretrial motion sealed as well as
closing pretrial hearing to the public. There was no similar order
or rule of the court existing in this case. Therefore, we do not find
the disclosures requested in this case were protected by this
exception to the disclosure statute.

The third argument presented by the appellant is that the
real estate appraisals amounted to working papers, correspon-
dence, and unpublished memoranda of the Attorney General.
This argument is answered by our opinion in Scott v. Smith, 292
Ark. 174,728 S.W.2d 515 (1987). In Scott the trial court’s ruling
was that a “letter, a memorandum, and trial notes prepared by
the assistant attorney general were exempt from disclosure
because they were ‘unpublished memoranda, working papers,
and correspondence of the Attorney General.”” The trial court
further held that state agency records which were in possession of
the deputy general counsel of the Human Services Department
and the assistant attorney general were subject to public
disclosure. '
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[3] On appeal we specifically rejected the argument for
reversal that the court erred in holding that the Freedom of
Information Act applied to litigation files maintained by attor-
neys representing states agencies. Refusing to create an exemp-
tion or exception to the Freedom of Information Act based upon
the attorney-client relationship, we pointed out that the attorney-
client privilege was not one of the Act’s exceptions. This interpre-
tation was first expressed in Lamanv. McCord, 245 Ark. 401,432
S.W.2d 753 (1968).

The reasons expressed above denying our holding on the
third point applies with equal force to the appellants’ fourth
argument for reversal. _

The fifth argument reverts somewhat to the first argument in
that the Freedom of Information Act does not apply to the
appellee because it is not a “citizen.” Sections of the Act refer to
“citizens” as being entitled to information of the public officials
and employees. But, the Act itself states that “electors” shall be
entitled to know what is going on in the government and this Act is
adopted to make it possible for them, or their representatives, to
learn and report fully the activities of their public officials.
Another part of the Act states that “anyone” who requests the
information shall be entitled to it. '

[4] This issue was discussed in the case of Arkansas
Gazette Co. et al.v. Pickens, et al., 258 Ark. 69, 522 S.W.2d 350
(1975). The argument was that the newspaper reporter request-
ing the information may have been a resident but she was not a
citizen. In disposing of the argument this court referred to the
Declaratory Judgment Act (Ark. Stat. Ann. § 34-2512 (Repl.
1962)) which provided that the word “person” shall also include a
corporation of any character whatsoever. Without delving into
the distinction between resident and citizen, this court ended up
stating that the Act clearly holds that anyone who requests the
. information is entitled to it. This court also announced that
statutes enacted for public benefit should be interpreted most
favorably to the public. Obviously, a representative of the
appellee is entitled to receive any information that any other
person would be entitled to receive pursuant to the Act. The
overall intent of the Act seems clearly to include a corporation
doing business in this state as being a party entitled to informa-




tion pursuant to the Act.

[S] The sixth argument is that such information is pro-
tected by the ninth exception which would “give advantage to a
competitor.” It is quite clear that the appellee is not a competitor
with the appellants in building state highways. This exclusion is
clearly intended to prevent competitors from obtaining informa-
tion about others seeking the same type of work or furnishing
material to the state. This exemption has no application to the
present factual situation. '

[6] The seventh and final argument is that the Freedom of
Information Act is unconstitutional. This argument is based upon
the allegation that since only citizens of the state are granted a
right pursuant to the Act, it would be discriminatory against
noncitizens. The appellants do not have standing to contest this
issue. Sweeney v. Sweeney, 267 Ark. 595,593 S.W.2d 21 (1980).

In keeping with our liberal construction of the Freedom of
Information Act, we find that the trial court acted properly and
the judgment should be affirmed because the documents re-
quested by the appellee do not come within any exceptions.




